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THE    BEGINNING  OF    MUNICIPAL    GOVERNMENT    IN 
ONTARIO. 

By  Pkof.  Adam  Shortt,  Queen's  University. 

{Read   1 2th  April,  igo2.) 

After  the  conquest  of  Canada,  very  satisfactory  progress  was  being 
made  towards  the  converting  of  the  country  into  an  English  colony,  by 
methods  very  similar  to  those  which  had  worked  so-  successfully  in  the 
colony  of  New  York,  originally  a  Dutch  settlement.  But,  unfortunately 
for  this  promising  development  of  a  united  Canada,  difficulties  arose 
between  the  mother  country  and  the  older  colonies.  The  nature  of  the 
rights  claimed  by  the  colonists,  proved  to  the  majority  of  the  ruling 
party  in  Britain  that  full  British  rights  and  liberties,  even  as  they  were 
in  those  days,  were  quite  inconsistent  with  the  retention  of  the  colonies 
in  that  condition  of  submissive  dependence,  which  was  called  for  by  the 
colonial  system  of  the  time.  The  object  of  this  system  was  to  foster  the 
colonies,  not  with  a  view  to  their  own  good,  but  with  a  view  to  the  good 
of  the  mother  country.  Nevertheless,  it  was  honestly  believed  by  many 
of  its  advocates,  that,  in  serving  the  purposes  of  the  mother  country,  the 
colonies  would  share  in  her  prosperity  and  greatness,  and  obtain  all  the 
benefits  that  were  possible  to  people  who  had  abandoned  the  political, 
social,  and  other  privileges  of  the  home  land  for  the  greater  material 
gain,  but  necessarily  inferior  life  of  the  colonies. 

As  the  difficulties  with  the  colonies  increased,  the  conviction  grew 
that  the  colonists  had  been  permitted  to  usurp  many  liberties,  which 
were  quite  inconsistent  with  their  dependent  position.  It  was  freely 
admitted  by  many  that  France  and  Spain,  not  England,  had  dealt  wisely 
with  their  colonies  in  keeping  them  in  due  subjection. 

Possessed  of  such  convictions,  and  with  a  view  to  employing  the 
joint  French-Canadian  and  Indian  forces  as  a  rod  of  correction  to  bring 
the  arrogant  colonists  to  a  due  sense  of  their  inferior  status  in  the 
empire,  every  one  of  the  numerous  measures,  then  either  in  operation  or 
preparation,  for  the  Anglicizing  of  Canada' was  abandoned.  All  the  or- 
dinances passed  after  the  Conquest  were  repealed  by  the  Quebec  Act, 
which  re-established  in   its  purity  the   French-Canadian  civil  laws  and 
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institutions.  Only  the  English  crinninal  law  was  retained,  since  it  would 
afford,  it  was  thought,  a  better  hold  upon  the  people,  it  being  much 
more  severe  than  the  French  criminal  law.' 

This  reactionary  attitude  on  the  part  of  the  British  Government, 
which  was  responsible  for  the  loss  of  the  American  colonies,  requires 
special  attention  in  connection  with  the  subject  before  us,  since  it  serves 
to  account  for  the  peculiar  attitude  of  the  colonial  governors  towards  the 
self-governing  aspirations  of  the  loyalists  and  others  who  afterwards 
settled  in  the  western  districts. 

The  more  intelligent  loyalists  and  early  settlers,  while  refusing,  from 
circumstances  or  conviction,  to  break  with  the  Home  Government,  were 
not  b\-  any  means  prepared  to  endorse  its  views  with  reference  to  the 
entire  subordination  of  the  colonies  to  the  wishes  of  the  mother  country. 
No  sooner,  therefore,  were  the  loyalists  settled  in  the  newer  districts  of 
Canada,  than  the  Government  began  to  be  bombarded  with  their  claims 
for  British  rights  and  British  institutions.-' 

Haldimand,  Dorchester  and  Simcoe,  the  governors  who  first  had  to 
deal  with  them,  all  complain  of  the  independent  spirit  which  they 
manifested.  While  it  cannot  be  denied  that  the  governors  had  much 
cause  for  resentment  at  the  turbulent  arrogance  of  many  of  the  loyalist 
troops  and  some  of  their  officers,  when  disbanded,  yet  they  showed  no 
little  suspicion  as  to  the  real  loyalty  of  the  best  of  them.^  Both  Haldi- 
mand  and  Dorchester  strongly  favoured  the  retention  of  the  whole  col- 
ony, including  the  loyalist  settlements,  under  the  French-Canadian  laws 
and  institutions  established  by  the  Quebec  Act.  They  professed  to  fear 
another  revolution  as  the  natural  and  inevitable  consequence  of  granting 
them  British  freedom  ;  and  in  this  they  were  probably  not  far  astray, 
assuming  that  their  views  of  what  a  colony  should  be  were  correct. 
Dorchester's  experience,  however,  at  length  compelled  the  reluctant 
admission  that,  owing  to  the  temper  of  the  people,  together  with  the 
example  before  them  of  the  late  colonies  now  enjoying  their  British 
institutions  in  independence,  it  would  be  impossible  to  retain  the 
loyalists  and  others  under  the  French-Canadian  system.* 

I  See  the  corrciiponJencc  of  Governors  Carlcton  and  Cramahe  with  the  Home  Government.  Canadian 
Archives,  Vols.  Q.  5  to  Q.  11.  Also  the  Debates  on  the  Quebec  Act,  from  the  notes  of  Sir  Henry  Caven- . 
dish,   London,   1839. 

1  Numerous  reference*  to  this  subject  are  scattered  throughout  the  state  papers  of  the  period.  See 
more  particularly,  Canadian  Archives,  Vols.  Q.   24,  25,  37. 

3  Among  many  official  papers  in  the  Canadian  .\rchivcs  bcarinf;  on  this  subject,  see  the  collections  of 
despatches  relating  to  the  settling  of  the  loyalists,  in  the  Haldimand  papers.  Vols.   B.  63  and  64. 

4  See  various  despatches  in  Canadian  Archives,  as  in  Vols.  Q.  39  and  42. 
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He  took  part,  therefore,  in  framing,  or  at  least  revising  the  Consti- 
tutional Act  of  1791,  which  made  possible  the  adoption  of  English  laws 
and  institutions  in  Upper  Canada.  But  when  we  come  to  look  into  that 
act,  we  observe  that  the  greater  part  of  it  is  taken  up  with  provisions  for 
establishing  an  hereditary  political  aristocracy  and  an  episcopal  state 
church. 

It  was  a  firm  conviction  with  the  high  Tory  party  of  the  time,  that 
had  the  colonies  been  supplied  with  an  hereditary  landed  aristocracy 
and  a  well-endowed  state  church,  there  never  would  have  been  any 
revolution  in  them.^  Hence,  great  care  was  taken  by  the  authors  of  the 
Constitutional  Act,  to  make  very  special  provision  for  these  two 
bulwarks  of  monarchical  rule. 

Having  thus  briefly  outlined  the  situation  to  be  occupied  by  the  early 
settlers  of  Western  Canada,  we  are  in  a  better  position  to  understand  the 
peculiar  circumstances  attending  the  attempts  to  introduce  local  or 
municipal  government  in  Upper  Canada. 

It  was  at  once  natural  and  inevitable  that  those  loyalists  who  had 
really  exercised  full  citizenship  in  the  colonies,  should  seek  to  reproduce 
here  the  various  customs  and  institutions  economic,  religious,  social  and 
political,  to  which  they  had  been  accustomed  in  the  colonies  before  the 
Revolution.  While,  therefore,  the  Government  might  look  askance 
upon  these  institutions  as  the  real  cause  of  the  Revolution,  the  loyalists, 
nevertheless,  cherished  them  as  the  very  essence  of  the  British  system 
as  they  had  known  it.  To  these  things  they  had  remained  loyal,  for 
these  they  had  fought  and  suffered.  We  can  imagine  their  feelings, 
therefore,  on  being  told  that  all  these  laws  and  institutions  were  illegal, 
that  to  be  good  British  subjects  they  must  give  up  all  that  they  had 
hitherto  valued  as  the  very  essence  of  the  British  system,  and  adopt  a 
French-Canadian  system,  which  they  had  hitherto  regarded  as  of  all 
things  the  most  alien.  To  accept  the  laws  and  institutions  of  a 
conqueror  might  indeed  be  hard,  but  must  be  expected  as  the  natural 
sequel  of  conquest.  But  how  little  to  be  expected  that  those  who  had 
followed  the  British  flag  should  lose  more  completely  the  essentials  of 
British  freedom  than  those  who  had  remained  in  the  revolted  colonies? 
The  supposition  could  hardly  be  taken  seriously,  it  was  too  bad  to  be 
true. 

Being  for  some  time  engaged  in  procuring  the  merest  necessaries  of 
life,  and  laying  foundations  for  future  property,  interpretations  of  the 

I  Sec,  among  other  literature  of  the  period,  Knox's  Extra  Official  State  Papers,  \'ol.  II.,  pp.  21,  30, 
33.  etc. 
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civil  l;i\v.  aiui  the  services  of  a  local  administration  were  not  much  in 
request,  and  their  want  was  not  felt.  Criminal  law  was  more  in  demand 
for  the  punishment  of  breaches  of  the  peace,  and  the  criminal  law  was 
Knglish.  Onl>-  on  one  point  did  the  first  British-American  settlers 
come  into  direct  contact  with  French-Canadian  institutions,  and  that 
was  in  the  tenure  of  their  lands.  These  were  granted  only  on  the 
French-Canadian  feudal  basis,  with  all  the  obligations  and  restrictions 
which  that  involved.  This,  therefore,  was  the  burden  of  the  first  com- 
plaints which  poured  in  upon  the  Government.  A  little  later  the  settlers 
began  to  express  a  desire  for  those  institutions  of  local  government  to 
which  they  had  been  accustomed,  and  which  in  some  sections  they  were 
tentatively  reproducing  before  there  was  any  legal  sanction  for  them. 

What,  then,  was  the  nature  of  those  municipal  institutions  which  the 
people  sought  to  introduce  ? 

There  were  two  quite  distinct  types  of  local  government  developed 
in  the  American  colonies.  Their  differences  chiefly  depended  upon  the 
character  and  circumstances  of  the  immigrants  from  Britain,  who  laid 
the  colonial  foundations.' 

The  New  England  colonists  of  different  migrations  were  almost 
entirely  drawn  from  the  middle  classes  of  the  mother  country,  and 
especially  from  those  districts  in  which  the  Puritanic  spirit  had  been 
strongly  developed.  But  Puritanism  is  simply  a  general  expression  for 
a  type  of  mind  characterized  by  independence  of  thought,  and  conse- 
quently of  action,  in  the  various  departments  of  practical  life,  whether 
religious,  social,  economic  or  political.  Where  almost  the  whole  of  the 
social  fabric  was  composed  of  such  people,  and  especially  in  a  new 
country,  self-government  in  general,  and  local  government  in  particular 
were  inevitable. 

The  settlers  of  New  England,  being  very  largely  of  the  same  social 
class,  and  having  few  or  no  servants,  maintained  their  individuality,  and 
exercised  with  the  freedom  of  a  new  country  those  local  rights  and 
privileges  which  they  had  introduced  from  England. 

In  the  southern  colonies,  on  the  other  hand,  of  which  Virginia  was 
the  special  type,  the  settlers  were  mainly  of  the  middle  and  upper 
classes,  with  less  of  the  Puritanic  strain.  Moreover,  they  soon  obtained 
from  Britain  a  large  element  of  the  lower  class  in  the  capacity  of 
servants.     These  were   much  inferior   to   their  masters   in    moral   fibre, 

I  Fur  nn  excellent  summary  of  the  municipal  institutions  of  the  American  Colonies,  see  "  Town  and 
County  G><vcrnment  in  the  English  Colonies  of  North  America,  by  Edward  Channing,  Ph.D.,  Johns 
Hopkins  L'nivcrsity  Studies  in  History  and  Political  Science,  Second  Series,  Vol.  X.,   1884. 
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intelligence,  enterprise  and  strength  of  character  generally.  Later  the 
planters  obtained  negroes  as  servants,  and  the  whites,  gradually 
emancipated  from  service,  yet  remained  for  the  most  part  in  a  backward 
condition  as  a  permanent  lower  social  order.  Under  these  circumstances 
the  superior  white  minority  asserted  and  secured  the  right  to  rule  in 
local  as  well  as  central  affairs. 

The  other  colonies  exhibited  various  modifications  or  combinations 
of  these  two  types,  according  to  their  social  structure,  or  their  contact 
with  New  England  or  Virginia. 

The  majority  of  the  lo}'alists  and  other  settlers  in  Upper  Canada 
came  from  New  York  colony,  with  smaller  proportions  from  the 
adjoining  colonies  of  Pennsylvania,  New  Jersey  and  New  England.  In 
these  regions  the  New  England  type  of  local  government  prevailed. 

The   local  unit  of  the  New  England  system  was  the  old    English  "| 
parish  or  town,  with  officers  who  were  at  once  civil  and   ecclesiastical,  ^ 
and    who  combined   in   themselves    legislative,    executive   and    judicial 
functions. 

The  New  England  parish  or  town,  in  its  town  meeting,  had  power  to 
legislate  on  all  matters  of  purely  local  interest,  affecting  the  everyday 
life  and  comfort  of  the  people  ;  and  its  legislation,  expressed  in  by-laws, 
was  executed  by  officers  of  its  own.  The  town  had  certain  duties  with 
reference  to  the  parish  church,  the  relief  of  the  poor,  and  the  oversight 
of  the  public  morals.  These  duties  were  performed  by  the  wardens, 
usuall}'  termed  church  wardens,  though  they  were  really  civil  officers. 
The  town  clerk  kept  a  record  of  the  proceedings  of  the  town  meetings. 
The  constables  looked  after,  the  peace  and  protection  of  the  town,  and 
raised  hue  and  cry  in  pursuit  of  offenders. 

There  were  also  overseers  of  the  highways  who  attended  to  the 
maintenance  of  the  roads  and  levied  a  labour  tax  for  that  purpose.  Other 
officers  were  the  assessor  and  collector  of  the  taxes,  fence  viewers  and 
pound  keepers.  There  was  also  a  body  of  select  men,  corresponding  to 
our  present  town  or  township  councillors,  having  a  general  oversight  of 
town  matters,  with  power  to  act  in  emergencies.  All  these  officers  were 
elected  annually  at  the  general  town  meeting. 

The  Court  of  Quarter  Sessions,  which  was  early  established  in  the 
colonies,  was  mainly  a  court  of  justice  in  New  England.  Nevertheless, 
all  regulations  made  by  the  select  men  of  the  town  had  to  obtain  the 
sanction  of  the  Court  of  Quarter  Sessions  before  being  regarded  as  legal. 
The  Quarter  Sessions  also   had  the  duty  of  laying  out  all  the  highways 
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in  the  county,  tliou-h  the  several  towns  undertook  their  opening  up  and 
maintenance,  l-'roin  this  body,  too,  hcen ses  were  to  be  obtained  by  the 
keepers  of  public  house.s.  It  also  levied  certain  rates  for  the  support  of 
its  own  officers  and  functions,  and  apportioned  these  rates  to  the  several 
townships.  The  executive  officer  of  the  Court,  for  the  county,  was  the 
sheriff,  who  was  appointed  by  the  governor.  For  militia  purposes  the 
colony  was  divided  into  shires,  for  each  of  which  a  lieutenant  was 
appcMnted,  whose  duty  it  was  to  call  out  the  militia. 

In  X'irginia  the  shire,  or  county,  was  the  central  unit  of  local  govern- 
ment, presided  over  by  a  lieutenant,  corresponding  to  the  Lord 
Lieutenant  of  an  English  county,  and  appointed  by  the  governor-in- 
council.  There  was  also  a  sheriff,  with  sergeants  and  bailiffs  as  required. 
Then  there  were  the  county  courts,  composed  of  justices  of  the  peace, 
corresponding  to  the  Courts  of  Quarter  Sessions  of  New  England,  but 
with  much  more  extensive  municipal  authority.  They  exercised  most 
of  the  powers  allotted  in  New  England  to  the  town  meeting  and  the 
select  men.  Thus  the  county  court,  which  met  monthly,  had  power  to 
erect  and  keep  in  repair  the  court  house  and  jail,  it  had  sole  charge  of 
the  highways  and  bridges,  and  let  contracts  for  their  construction  ;  it 
divided  the  county  into  walks  or  precincts,  over  which  surveyors  were 
appointed,  corresponding  to  our  pathmasters,  who  called  upon  the 
people  for  their  quotas  of  labour.  The  court  also  appointed  constables, 
and  as  in  New  England,  licensed  inn-keepers.  The  poor  were  looked 
after  in  Virginia  by  the  Church,  through  its  vestry  and  church  wardens, 
the  latter  being  two  in  number,  appointed  by  the  vestry  from  among 
themselves.  In  this  connection  it  is  interesting  to  note  that  New  York, 
and  after  it  Upper  Canada,  combined  both  systems.,  the  town  meeting 
electing  one  church  warden,  and  the  parson  appointing  the  other. 
Inasmuch  as  the  justices  of  the  peace  were  appointed  by  the  governor- 
in-council,  the  local  administration  of  Virginia  was  in  no  way  dependent 
upon  the  will  of  the  people  in  general,  whereas,  in  New  England,  local 
government  was  very  directly  dependent  upon  the  people.  In  Upper 
Canada,  as  we  shall  see,  the  people  sought  to  obtain  the  New  England 
system,  while  the  governor  and  council  endeavoured  to  fasten  upon  them 
the  Virginia  system. 

Having  thus  briefly  summed  up  the  two  typical  forms  of  local 
government  in  the  American  colonies  before  the  Revolution,  w^e  are  in  a 
position  to  understand  whence  came  much  of  the  peculiar  combination 
which  was  afterwards  found  in  Upper  Canada. 

In  New  York  colony  the  population  was  made  up  of  very  hetero- 
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geneous  elements,  as  regards  nationality  and  creed,  hence  the  ecclesias- 
tical features  of  the  New  England  system  are  wanting.  On  the  other 
hand,  the  powers  of  the  Court  of  Quarter  Sessions  were  more  extensive 
than  in  New  England,  though  much  less  so  than  in  Virginia.  While, 
therefore,  in  most  parts  of  New  York  the  town  meeting  was  a  very 
important  ijistitution,  yet  it  had  a  narrower  field  of  operation,  being 
encroached  upon  in  this  respect  by  the  Court  of  Quarter  Sessions.  It  is 
this  modification  of  the  New  England  system  which  we  should  naturally 
expect  to  find  reproduced  in  Canada. 

After  the  Quebec  Act,  which  uprooted  all  previously  planted  British 
institutions,  and  the  American  invasion,  which  prevented  the  operation 
of  almost  any  civil  government,  the  governor  and  council  once  more  set 
to  work  to  build  up  a  system  of  courts  and  local  administration,  in 
accordance  with  the  re-established  French-Canadian  laws.  Little  pro- 
gress, however,  was  made  in  the  latter  field  before  the  arrival  of  the 
loyalists  in  1785.  Throughout  the  war,  a  steady  stream  of  refugees 
sought  the  protection  and  aid  of  the  British  Government  in  Canada. 
The  first  regular  body  of  loyalists,  strictly  so  called,  was  brought  in  and 
settled  under  military  leadership.  Governor  Haldimand  had  expected 
to  superintend  their  settlement  himself,  but  being  engaged  in  other 
quarters,  he  assigned  the  task  to  Sir  John  Johnson  in  May,  1784.  In  a 
couple  of  private  letters  to  Johnson,  he  stated  that  he  intended  to 
recommend  him  for  the  position  of  Lieutenant-Governor  and  Commander 
of  the  Western  District,  and  Superintendent  General  of  all  the  refugee 
loyalists  to  be  settled  there.^  Though  this  plan  was  not  realized,  yet  in 
July,  1784,  Johnson  was  appointed  to  superintend  the  settling  of  the 
loyalists  and  Indians  in  the  new  district. 

In  order  that  the  leaders  might  have  adequate  authority  to  deal  with 
such  legal  matters  as  were  connected  with  the  settlement  and  the 
keeping  of  the  peace,  magistrates'  commissions  were  given  to  Sir  John 
Johnson,  Maj.  De  Lancey,  Maj.  Holland,  Maj.  Ross,  Maj.  Jessup,  and 
Mr.  Collins,  who  were  thus  constituted  the  first  justices  of  the  peace  for 
the  new  settlements.'- 

As  already  stated,  these  settlements  were  to  be  established  under 
French-Canadian  law,  and  the  lands  granted  under  the  French  feudal 
tenure.  The  dividing  of  the  district  into  townships  had  nothing  to  do 
with  legal  administration  or  local  government,  but  was  entirely  a  matter 
of  convenience  in  surveying  the  territory  and  recording  the  lots  of  land. 

1  Canadian  Archives,  B.  65,  pp.  22  and  29. 

2  Canadian  Archives,  B.  65,  p.  28. 
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Express  instructions  were  issued  that  the  townships  should  not  be 
najiied.  but  merely  numbered  ;  they  were  not  even  to  be  referred  to  as 
townships,  but  as  Royal  Scigneuries.'  Thus  did  the  government  seek 
in  advance  to  head  off  the  distrusted  town  meeting. 

In  dealing  with  the  malcontents  among  the  loyalists,  Haldimand, 
writing  on  August  20th,  1784,  recommends  to  Major  Ross,  then  in 
command  at  Cataraqui,  to  employ  the  civil  power  as  far  as  possible,  and 
adds  that  he  will  send  up  commissions  of  the  peace  for  Major  Van 
Alstinc  and  Captain  Sherwood,  which  he  believes,  in  addition  to  those 
already  sent,  will  make  a  sufficient  number." 

As  \-et  these  justices  were  merely  peace  officers,  there  were  still  no 
Courts  of  Quarter  Sessions.  In  all  matters  not  permitted  to  be  disposed 
of  in  a  summary  manner  by  one  or  more  magistrates,  recourse  must  be 
had  to  the  courts  at  Montreal.  But  in  the  following  year,  1785,  an 
ordinance  was  passed  "  for  granting  a  limited  civil  power  and  jurisdiction 
to  His  Majesty's  Justices  of  the  Peace  in  the  remote  parts  of  this 
Province."' 

Meanwhile,  the  magistrates  and  chief  men  of  the  settlements,  headed 
by  Sir  John  Johnson,  began  to  send  in  those  petitions  already  referred 
to,  for  relief  from  the  French-Canadian  system,  and  for  more  extended 
local  administration.  In  their  petition  of  April  nth,  1785,  sent  directly 
to  the  King  in  London,  they  submitted  a  plan  for  the  government  of  the 
new  settlements.  In  brief,  it  provides  for  the  forming  of  the  territory 
from  Point  Beaudet  westward,  into  a  district  distinct  from  the  Province 
of  Quebec.  It  was  to  be  placed  under  the  direction  of  a  lieutenant- 
governor  and  council,  subordinate,  however,  to  the  governor  and  council 
in  Quebec.  This  district,  having  CataraqUi  as  its  metropolis,  was  to  be 
subdivided  into  smaller  districts  or  counties,  with  courts  of  justice 
appropriate  to  each.  The  petition  expatiates  at  length  upon  the 
advantages  of  such  an  arrangement,  and  upon  the  hardships  of  the 
present  situation.  Those  who  signed  this  petition,  ten  in  number,  were 
all  officers  who  had  served  in  the  late  revolutionary  war.* 

The  following  year,  the  magistrates  at  Cataraqui  and  at  New 
Oswegatchie  (Prescott),  being  requested  to  do  so,  sent  their  views  as  to 
the  needs  of  the  Western  settlements,  in  a  memorial  addressed  to  Sir 
John  Johnson,  the  superintendent  of  the  district.  In  these  memorials, 
in  addition  to  the  usual  prayer  for  deliverance  from  the  French-Canadian 
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system,  they  show  a  growing  anxiety  with  reference  to  local  government, 
education  and  facilities  for  trade.  In  the  Cataraqui  memorial,  after 
referring  to  the  need  for  local  courts  of  justice  aud  increased  powers  for 
the  magistrates,  they  continue,  "  The  election,  or  appointment,  of  proper 
officers  in  the  several  townships,  to  see  that  the  necessary  roads  be 
opened  and  kept  in  proper  repair,  we  conceive  would  be  of  great  utility, 
by  facilitating  the  communication  with  all  parts  of  the  settlement. 
Humanity  will  not  allow  us  to  omit  mentioning  the  necessity  of 
appointing  overseers  of  the  poor,  or  the  making  of  some  kind  of  pro- 
vision for  persons  of  that  description,  who  from  age  or  accident  may  be 
rendered  helpless.  And  we  conceive,  it  would  be  proper  that  the  persons 
appointed  to  this  charge,  as  well  as  the  road  masters,  should  be  directed 
to  make  regular  reports  of  the  state  of  their  districts  to  the  courts  at 
their  meetings,  and  be  in  all  cases  subject  to  their  control."^  Here,  we 
observe  that  the  magistrates,  naturally  favouring  the  conservation  of 
their  own  power,  lean  to  the  side  of  the  Virginia  system,  in  which  the 
Court  of  Quarter  Sessions,  and  not  the  town  meeting,  should  be  the 
centre  of  local  administration. 

The  New  Oswegatchie  memorial,  though  briefer,  is  to  the  same 
effect.  It  prays  that  the  new  settlements  may  be  formed  into  separate 
counties  or  districts,  from  Point  Beaudet  upwards,  each  having  its  own 
courts,  judges  and  civil  ofificers.- 

These  memorials  and  many  others  affecting  the  whole  judicial  and 
local  administration  of  the  Province  of  Quebec,  were  referred  to  a 
committee  of  the  Council,  composed  of  one  English  and  two  French- 
Canadian  members.  Their  report  is  very  exhaustive  and  very  inter- 
esting, but  only  certain  portions  of  it  bear  directly  on  the  question  in 
hand.  It  brings  out,  however,  the  utter  inadequacy  of  such  local 
administration  as  existed  under  the  French-Canadian  system,  for  the 
regulation  of  the  loyalist  settlements,  where  the  quasi-civil  machinery  of 
the  French  Canadian  Church  was  entirely  wanting.  Mr.  Finlay,  the 
English  member  of  the  committee,  strongly  supported  the  claims  of  the 
loyalist  settlements  to  be  erected  into  separate  districts,  and  recom- 
mended an  ordinance  to  be  passed  authorizing  this  division.  But  the 
two  French-Canadians  on  the  committee  strongly  opposed  any  weaken- 
ing of  the  French-Canadian  system,  and  supported  their  views  with  most 
interesting  and  subtle  argument  based  on  legal,  social,  political  and 
international  grounds." 
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However,  the  outcome  of  the  matter  was  the  ordinance  of  April, 
17S7,  makinj;  further  provision  for  the  administration  of  the  new 
settlements.'  The  most  important  section  bearint;  on  our  present 
iiuiuiry  is  the  followin^^  "Whereas,  there  are  many  thousands  of 
loyalists  and  others  settled  in  the  upper  countries  above  Montreal,  and 
in  the  ba\-s  of  Gaspe  and  Chaleurs  below  Quebec,  whose  ease  and  con- 
venience may  require  that  additional  districts  should  be  erected  as  soon 
as  circumstances  will  permit,  it  is  enacted  and  ordained  by  the  authority 
aforesaid,  that  it  may  be  lawful  for  the  Governor  or  Commander-in-chief 
for  the  time  being,  with  the  advice  and  consent  of  the  Council,  to  form 
by  patent  under  the  seal  of  the  province,  one  or  more  new  districts,  as 
his  discretion  may  direct,  and  to  give  commission  to  such  officer  or 
officers  therein  as  may  be  necessary,  or  conducive  to  the  ease  and  con- 
venience of  His  Majesty's  subjects  residing  in  the  remote  parts  of  the 
province."  In  accordance  with  the  authority  granted  in  this  ordinance 
Lord  Dorchester  issued  a  proclamation,  dated  July  24th,  1788,  dividing 
the  western  settlements  into  four  districts,  named  Lunenburg,  Mecklen- 
burg, Nassau  and  Hesse."  On  the  same  day  appointments  were  made 
to  the  following  offices  in  each  of  the  new  districts  :  judges  of  the  Court 
of  Common  Pleas,  justices  of  the  peace,  sheriff,  clerk  of  the  Court  of 
Common  Pleas,  and  of  the  Sessions  of  the  Peace,  and  coroners.' 

Courts  of  Quarter  Sessions  were  thus  organized,  and  began  their 
sittings  the  following  year.  The  first  court  for  the  district  of  Mecklen- 
burg was  held  at  Kingston  on  April  14th,  1789,^  and  the  first  court  for 
the  district  of  Lunenburg  was  held  at  Osnabruck,  on  June  15th,  in  the 
same  year.' 

Except  as  regards  the  criminal  law,  the  justices  were  still  required  to 
administer  the  French  system  in  accordance  with  the  Quebec  Act.  But 
as  this  immediately  led  to  difficulties,  the  justices  of  the  district  of 
Mecklenburg  submitted  certain  problems  to  the  Government  at  Quebec. 
For  instance,  proclamations  to  be  legal  were  required  to  be  made  at  the 
church  doors  of  the  parish,  and  to  be  published  in  the  Qiiebec  Gazette. 
But  in  the  whole  of  the  western  settlements  there  were  only  two  church 
doors,  and  no  one  was  known  to  take  the  Quebec  Gazette.  The  justices, 
therefore,  made  a  characteristic  suggestion,  namely,  that  as  most  of  the 
settlers  had  to  go  to  one  or  other  of  the  two  grist  mills  of  the  district,  at 

I  Laws  of  Lower  Canada,  Vol.  I.,  p.  121. 
a  Canadian  Archives,  Q.  37,  p.   178. 

3  Canadian  Archives,  Q.  39,  pp.   134-139. 

4  Early  Records  of  Ontario,  Queens  Quarterly,  Vol.  VIL,  p.  55. 

5  L;ncnh,;rw:h,  or  the  Old  Eastern  District,  by  J.  F.  Pringle,  Cornwall,  1890.  p.  47. 


1901-2.]  The  Bkginning  ok  Municipal  Govkrnmknt  in  Ontario.  419 

Kingston  and  Napanee,  the  proclamation  should  be  posted  there,  a 
suggestion  which  was  accepted.  Again,  having  no  officers  corresponding 
to  the  French  notaries,  mortgages  and  other  documents  requiring 
registration  could  not  be  registered.  Further,  under  the  French  system 
the  public  highways  were  under  the  direction  of  the  officers  of  the 
militia,  subject  to  the  supervision  of  the  grand  voyer.  But  this  arrange- 
ment could  not  be  carried  out  in  the  English  districts.  The  granting  of 
licenses  to  keep  taverns  was  in  the  hands  of  the  Secretary  of  the 
Province  or  his  agent,  and  could  be  arranged  only  in  Montreal.  And 
finally  it  is  prayed  that  if  Government  will  not  grant  them  any  relief 
from  the  French  system,  then,  inasmuch  as  they  are  entirely  ignorant  of 
the  requirements  of  that  system,  the  Government  may  send  them  full 
instructions  as  to  the  laws  and  how  they  are  to  be  enforced.^  But  b}'^ 
this  time  a  change  in  the  constitution  had  been  recognized  as  inevitable 
and  was  then  being  prepared,  hence  no  action  was  taken  on  this 
memorial.  In  default  of  instructions  the  justices  in  civil  matters  simply 
followed  the  laws  and  customs  which  they  had  known,  and  decided 
cases  on  the  good  old  English   principle  of  equity  and  good  conscience. 

The  duties  of  the  Court  of  Quarter  Sessions,  as  interpreted,  were 
partly  judicial,  as  in  connection  with  the  maintenance  of  the  peace, 
partly  legislative,  as  in  prescribing  what  animals  should  not  run  at  large, 
or  what  conditions  should  be  observed  by  those  who  held  tavern 
licenses,  and  partly  administrative,  as  in  appointing  certain  officials,  and 
in  laying  out  and  superintending  the  highways.'-  We  find,  for  instance, 
that  before  1789  the  magistrates  had  appointed  church  wardens  for  the 
township  of  Fredericksburg,  and  doubtless  for  several  others,  and  that 
these  church  wardens  were  exercising  their  powers  as  if  they  were  living 
in  an  English  colony  under  English  laws.^ 

It  is  noteworthy  that  most  of  the  civil  or  municipal  administration 
undertaken  by  the  justices  of  the  peace  was  based  upon  the  old  English 
law  and  custom  as  it  was  in  the  days  of  Queen  Elizabeth  and  the 
Stuarts,  and  not  as  subsequentl}'  modified  in  Britain.* 

The  first  loyalist  settlers  were  chiefly  military  men,  many  of  them 
not  having  been  actual  settlers  in  the  colonies,  and  some  of  them  being 
German  auxiliaries.  They  came  to  Canada  under  command  of  their 
officers,  who,  as  we  have  seen,  were  appointed  the  first  magistrates  of 
the  districts.     As  might  be  expected,  most  of  these  settlers  did  not  take 
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a  ver>'  stron<;  interest  in  introducing^  and  maintainins^  the  self-governing 
institutions  of  the  former  colonies.  Yet  some  f)f  the  first  and  nearly  all 
of  the  later  arrivals,  being  largely  farmers  and  civilians,  such  as  those 
settled  in  Fredericksburg,  Adolphustown  and  the  Prince  Edward 
peninsula,  at  once  attempted  to  reproduce  in  Canada  their  familiar 
institutions.  Thus,  while  in  the  townships  in  the  immediate  neighbour- 
hood of  Kingston,  there  appears  to  have  been  little  anxiety  with 
reference  to  town  meetings,  yet  in  the  townships  named,  town  meetings 
were  established  before  there  was  any  legal  warrant  for  them,  as,  for 
instance,  the  record  of  Adolphustown  will  show.' 

But  we  must  turn  now  to  that  change  in  the  fortune  of  the  western 
settlements  which  came  with  the  passing  of  the  Constitutional  Act  of 
1 79 1.  By  it  the  western  districts  were  formed  into  an  independent 
province,  with  a  representative  assembly  and  an  opportunity  to  introduce 
English  laws  and  institutions. 

To  preside  over  the  formative  period  of  this  new  Government, 
General  John  Graves  Simcoe  arrived  in  Upper  Canada.  Simcoe  was  a 
man  whose  life  had  been  spent  in  the  profession  of  arms.  He  was,  from 
all  accounts,  a  most  efficient  officer,  saturated  with  the  military  spirit. 
A  man  of  simple,  straightforward  ideas,  devoted  to  military  methods, 
when  in  authority  he  was  accustomed  to  give  his  commands  to  go  and 
come  and  find  them  obeyed  without  question.  Almost  incapable,  by 
temper  and  experience,  of  recognizing  any  other  form  of  administration, 
he  sought  to  organize  his  Government  as  nearly  as  possible  on  a 
military  basis.  Self-government  by  the  people  at  large  he  fervently  and 
frankly  abhorred.  Aristocratic  military  and  ecclesiastical  rule  he  con- 
sidered to  be  the  only  possible  form  of  stable'  government  for  a  decent 
and  respectful  people  and  a  well-meaning  ruler.  As  governor  of  Upper 
Canada  he  felt  that  the  whole  responsibility  for  the  successful  adminis- 
tration of  the  colony  rested  upon  his  shoulders.  His  sense  of  responsi- 
bility, however,  was  felt  not  towards  the  colonists,  but  towards  the 
Home  Government,  hence  his  extreme  unwillingness  to  share  with  the 
colonists  the  administration  of  the  country  which  they  occupied. 
Canada  did  not  belong  to  the  colonists,  but  to  Great  Britain  ;  the 
governor  was  not  appointed  by  the  colonists,  or  in  any  way  responsible 
to  them.  He  was  sent  out  to  administer  a  British  colony  in  the 
interests  and  for  the  glory  of  the  country  which  sent  him.  True,  those 
interests  and  that  glory  were  to  be  expressed  in  a  happy  and  prosperous 
condition  of  the  colony,  but  the  proper  methods  and  means   for  accom- 
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plisliing  that  result  were  not  matters  upon  which  the  colonists  could  be 
expected  to  have  sound  ideas,  and  a  little  experience  of  them  proved  to 
Simcoe's  own  satisfaction  that  his  conviction  was  well  grounded.  Only 
men  of  military  training  were  fit  to  be  trusted  to  carry  out  with  loyalty 
and  discretion  the  commands  of  their  superiors.  Hence,  while  still  in 
London,'  Simcoe  surrounded  himself  with  a  band  of  military  men, 
chiefly  fellow  officers  in  the  late  American  war,  and  took  them  with  him 
as  his  Executive  Council,  and  afterwards  as  the  chief  members  of  his 
Legislative  Council.  The  minor  officials  he  expected  to  select  in  the 
colony  from  among  the  officers  already  settled  there.  He  had  also 
arranged  to  have  the  Assembly  composed  of  military  men,  trusting  that 
the  loyalists  would,  under  his  direction,  aided  by  the  influence  of  Sir 
John  Johnson,  select  as  their  representatives  the  half-pay  officers  in  the 
Province.  Here,  however,  he  came  upon  his  first  disappointment. 
Writing  from  Navy  Hall  to  the  Colonial  Secretary,  on  November  4th, 
1792,'-  he  states  that  in  his  passage  from  Montreal  to  Kingston,  while 
the  first  election  was  in  progress,  he  discovered  that  the  general  spirit  of 
the  country  was  against  the  election  of  half-pay  officers,  but  that,  to  use 
liis  own  words,  "the  prejudice  ran  in  favour  of  men  of  the  lower  order 
who  keep  but  one  table,  that  is,  who  dine  in  common  with  their  own 
servants."  Only  by  stopping  over  at  Kingston,  and  specially  exerting 
his  personal  influence,  did  he  manage  to  bring  in  his  attorney-general, 
Mr.  White.  If  such  was  the  attitude  of  men  but  lately  disbanded  from 
the  ranks  in  which  they  had  fought  against  the  advocates  of  self-govern- 
ment, what  might  be  expected  from  later  arrivals  who  were  merely 
loyalist  in  name  ?  No  worider  that  Simcoe  should  gravely  attempt  to 
put  into  practice  a  scheme  for  maintaining  a  number  of  military  com- 
panies scattered  over  the  colony,  into  which  he  intended  to  recruit  crude 
republicans  from  the  neighbouring  states,  and  there,  on  soldier's  pay,  by 
salutary  drilling,  u.seful  manual  labour,  and  friendly  lectures  on  the  evils 
of  self-government,  convert  them  into  well  affected  British  subjects,  fit 
to  be  tru.sted  with  a  bush  farm  in  a  back  township.'  No  doubt  the  broth 
would  have  been  well  flavoured  had  he  been  able  to  catch  his  hare. 

The  settlers  having  preferred  men  of  the  lower  order  to  Simcoe's 
half-pay  officers,  we  are  prepared  to  find  some  assertions  of  popular 
claims  which  did  not  meet  with  the  approval  of  the  governor.  We 
come  upon  one  such  at  the  very  threshold  of  the  new  legislation.     The 
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firsi  bill  intrf)cliiced  into  the  Asscnibl)'  of  Upper  Canada,  in  the  first 
session  of  the  first  parliament,  September  19th,  1792,  was  a  bill,  "  to 
authorize  town  meetings  for  the  puri)ose  of  appointing  divers  parish 
officers.''  But,  after  passing  its  second  reading,  it  was  ordered  that  the 
further  consideration  of  the  bill  be  postponed  for  three  months.  On  the 
same  day  another  bill  was  introduced  to  authorize  "  the  justices  of  the 
peace  to  appoint  annually  divers  public  officers."  This,  again,  was 
followed  by  a  bill  to  authorize  "  the  election  of  divers  public  officers." 
None  of  these,  however,  managed  to  get  through  the  House. 

In  these  proposals  we  observe  the  conflict  of  the  two  rival  American 
systems  typified  by  New  England  and  Virginia,  the  one  seeking  to  vest 
in  the  people  the  election  of  their  local  officers  and  the  regulation  of  their 
local  affairs,  the  other  seeking  to  confine  these  rights  to  the  justices  of 
the  peace  in  Quarter  Sessions,  who  again  derived  their  positions  from 
the  Governor-in-Council. 

Simcoe,  in  his  report  on  the  session  to  the  Home  Government  says 
that  the  lower  House  "  seemed  to  have  a  stronger  attachment  to  the 
elective  principle  in  all  town  affairs  than  might  be  thought  advisable."-' 
The  following  session  the  bill  with  reference  to  town  meeting  was  once 
more  introduced  and  passed,  but  with  such  modifications  as  made  it 
quite  harmless  as  a  measure  of  local  self-government.  Writing  to 
Colonial  Secretary  Dundas,  in  September,  1793,'  Simcoe  says  that  he 
managed  to  put  off  the  bill  of  last  session  on  town  meetings  as  some- 
thing that  should  not  be  encouraged.  But  as  regards  the  opposite 
measure  proposed,  he  says  that  "  to  give  the  nomination  altogether  to 
the  magistrates  was  found  to  be  a  distasteful  measure."  Many  well 
affected  settlers  were  convinced  that  fence  viewers,  pound  keepers  and 
other  petty  officers  to  regulate  matters  of  local  police  would  be  more 
willingly  obeyed  if  elected  by  the  householders,  and  especially  that  the 
collector  of  the  taxes  should  be  a  person  chosen  by  themselves.  "  It 
was  therefore  thought  advisable  not  to  withhold  such  a  gratification  to 
which  they  had  been  accustomed,  it  being  in  itself  not  unreasonable,  and 
only  to  take  place  one  day  in  the  year."  When  we  turn  to  this  act*  we 
find  that  it  merely  permits  the  ratepayers  to  elect  certain  executive 
town  officers,  whose  duties  were  either  prescribed  by  the  act,  or  left  to 
be  regulated  by  the  justices  in  Quarter  Sessions.  Beyond  the  permission 
to   fix  the   height  of  fences,   the   town    meeting  had  not  legally  any 

1  See  Journals  and  Proceedings  of   the  House  of  Assembly  of    the  Province  of  Upper  Canada,   1792, 
Canadian  Archives.  Q.  279-1.  pp.  87  et  seg. 

2  Canadian  Archives,  Q.  279-1,  p.  83. 

3  Canadian  Archives,  Q.  279-2,  pp.  335  et  seg. 

4  33rd  Geo.   ni.,  cap.  2. 
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legislative  function.  The  town  officers  were  independent  of  each  other, 
and  responsible,  not  to  those  who  elected  them,  but  to  the  majristratei:. 
B\'  an  act  passed  the  following  year'  a  slight  additional  legislative  power 
was  given  to  the  town  meetings,  permitting  them  to  fix  the  limits  of 
times  and  .seasons  for  certain  animals  running  at  large,  but  even  this 
power  was  afterwards  curtailed.  This  first  act,  therefore,  while  authcjr- 
i/.ing  town  meetings,  effectively  strangled  all  interest  in  them,  except 
where,  as  in  Adolphusand  neighbouring  townships,  the  limitations  of  the 
act  were  to  a  certain  extent  disregarded.  For  years  to  come  the  Court 
of  Quarter  Sessions  remained  the  only  living  centre  of  municipal  affairs. 

Recognizing  the  democratic  tendencies  of  the  people,  Simcoe  reports 
to  the  home  Government  that,  "  in  order  to  promote  an  aristocracy, 
most  necessary  in  this  country,  I  have  appointed  Lieutenants  to  the 
populous  counties,  which  I  mean  to  extend  from  time  to  time,  and  have 
given  to  them  the  recommendatory  power  for  the  militia  and  magis- 
trates, as  is  usual  in  England."-  He  selected  them  as  far  as  possible 
from  the  Legislative  Council. 

With  the  same  object  in  view  he  proposed  to  erect  the  towns  of 
Kingston  and  Niagara  into  cities,  each  with  a  corporation  consisting  of 
a  mayor  and  six  aldermen,  to  be  justices  of  the  peace,  and  a  suitable 
number  of  common  councillors.  This  was  a  standard  arrangement  in 
Britain,  as  it  was  afterwards  in  the  first  chartered  cities  in  Upper 
Canada.  But  the  members  of  Simcoe's  corporations  were  advised  "  to 
be  originally  appointed  by  the  Crown,  and  that  the  succession  to  vacant 
seats  might  be  made  in  such  manner  as  to  render  the  election  as  little 
popular  as  possible,  meaning  such  corporations  to  tend  to  the  support 
of  the  aristocracy  of  the  country."^ 

In  1795,  the  Duke  of  Portland,  writing  to  Simcoe,  discourages  his 
projects  for  the  incorporation  of  cities,  and  disapproves  of  his  appoint- 
ment of  lieutenants  of  counties.  He  is  afraid  that  the  effect  may  be 
the  very  opposite  of  what  Simcoe  intended,  that  instead  of  strengthening 
the  power  of  the  central  government,  it  may  weaken  it  by  scattering  its 
functions,  while  it  requires  to  be  strong  to  check  the  influence  of  the 
popular  assembly.^ 

What  we  find,  then,  as  the  result  of  the  various  influences  brought 
together  in  Upper  Canada  is,  that  the  Virginia  type  of  local  or  municipal 

1  34th  Geo.  III.,  cap.  8. 

2  C.inadian  Archives,  Q.  279-1,  p.  85. 

3  Canadian  Archives,  Q.  287-1,  p.   164. 

4  Canadian  Archives,  Q.  281-2,  pp.  328  et  seq. 
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ij(n-crnniciU,  and  not  that  of  New  England,  was  practically  brought 
into  operation  in  this  province.  This  was  mainly  through  the  influence 
of  Governor  Simcoe,  aided  by  the  justices  of  the  peace  already  in  the 
field,  who  naturally  wished  to  enlarge  their  i)owers.  Hence  the 
municipal  administration  of  the  country  centered  in  the  Courts  of 
Quarter  Sessions,  whose  members  being  appointed  by  the  Governor-in- 
Council  were  responsible  to  the  Executive  alone. 

The  various  acts  passed  for  local  administration  simply  enlarged  the 
powers  of  those  courts  to  deal  with  municipal  matters.  In  course  of 
time  certain  towns  obtained  special  charters  and  with  them  a  measure  of 
local  self-government  varying  in  range  from  town  to  town.  But  it  was 
only  after  the  struggle  for  responsible  government  had  resulted  success- 
fulh",  that  representative  municipal  institutions,  such  as  we  now  know 
them,  were  introduced  and  applied  to  the  whole  Province. 
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